Many transitional countries face the problem of establishing the rule of law in a weak justice sector where a gulf separates local legal norms from national, constitutional norms that are drawn largely from the international sphere. As a case study of East Timor this article challenges simplistic positivist notions about the normative hierarchy of laws within a constitutionally bounded polity. It argues that in transitional countries such as East Timor legal pluralism is important but must be properly tuned to serve the rule of law. Legal pluralism poses certain dangers when it operates without any of the checks or balances that ensure accountability and the promotion of constitutional values such as equality. The rule of law is not served by an informal system where there are no formal avenues of appeal and thus minimal accountability and transparency. A more promising version of legal pluralism that comports with the rule of law is one that empowers the state to monitor local decisions to ensure that they observe the norms set out in East Timor's Constitution.
INTRODUCTION
When the United Nations Transitional Administration of East Timor (UNTAET) began operating in East Timor on 16 November 1999, the devastation in that country was similar to that experienced by post-war Germany. A quarter of the population had abandoned their homes, and the entire administrative and executive infrastructure had disappeared. Most of the security, police, and administrative personnel had fled with the withdrawal of Indonesian forces, and courthouses, prisons, and police stations were largely destroyed.
1 East Timor had experienced 24 years of conflict following the invasion by Indonesia in December 1975; prior to that event it had been colonized by the Portuguese for over 400 years. Approximately 1,400 people were killed in the months of violence that followed the popular consultation ballot of 30 August 1999, when almost 80 per cent of East Timorese had voted for independence.
Six years later, after almost three years of UN administration and three years of independence, the UN's 'Progress Report' asserts that the 'justice sector remains
The question posed by this paper is whether the current state of legal pluralism assists or detracts from the process of establishing the rule of law. One view is that one form of legal pluralism, where the state does not recognize the local legal system for example, is detrimental to the rule of law because it subjects a person to conflicting duties. 9 This form of legal pluralism describes the current operation of the two legal systems in East Timor, where the two systems coexist in an uneasy relationship due to the different values underlying their respective norms. This form of legal pluralism can be distinguished from classic legal pluralism, 10 where state law formally recognizes and incorporates local law.
After outlining the basic tenets, including the benefits and drawbacks, of both formal law and local law, this paper considers in particular how the present state of legal pluralism affects the lives of local women, considered to have the least means of access to justice in East Timor. 11 It argues that the current state of legal pluralism in East Timor does not serve the rule of law because it operates without any of the checks or balances that ensure accountability and the promotion of constitutional values such as equality. The rule of law is not served by an informal system where there are no formal avenues of appeal and thus minimal accountability and transparency. Classic legal pluralism offers a more promising vehicle for the observance of the rule of law as it empowers the state to monitor local decisions so as to ensure that they observe the norms set out in East Timor's Constitution.
In sum, through a case study of East Timor, this paper considers the problem, faced by a number of transitional countries, of establishing the rule of law in a weak justice sector where a gulf separates local legal norms from national constitutional norms. 12 In focusing on the role of local law in the process of establishing the rule of law, it responds to the urging by the UN Secretary-General, in his report on the rule of law in post-conflict societies, that due regard be 'given to indigenous and informal traditions for administering justice or settling disputes, to help them to continue their often vital role and to do so in conformity with both international standards and local tradition'. 13 But, as the Secretary-General's report acknowledges, in these post-conflict situations, international institutions have had limited success in imposing norms from 'above' on local justice sectors so as to ensure 'conformity' with international standards.
14 Thus the process of attempting to reconcile local 9. See G. R. Woodman, 'Legal Pluralism and the Search for Justice', (1996) 
FORMAL LAW

Structure
On 25 October 1999 UNTAET's mandate was drawn up, with the aim of rebuilding all state institutions from the ground up, in particular the state legal system and judiciary. UN Security Council Resolution 1272 states that UNTAET 'will be endowed with overall responsibility for the administration of East Timor and will be empowered to exercise all legislative and executive authority, including the administration of justice'. 15 This mandate was clearly based on the Security Council's assessment that East Timor did not have the capacity to administer itself.
The process of rebuilding East Timor's legal system began with UNTAET's first regulation in late November 1999, which set out that the applicable law was the Indonesian law which operated prior to 25 October 1999 (the date of UNTAET's establishment) in so far as it did not conflict with standards set out in the Universal Declaration on Human Rights and the six core UN human rights treaties. 16 No mention was made in this regulation of the applicability or inapplicability of local laws. This was followed a few days later by UNTAET Regulation 1999/3, 17 which established the Transitional Judicial Service Commission and set out the powers of the Transitional Administrator to appoint judges. In March 2000 the Transitional Administrator issued Regulation 2000/11 for the organization of courts in East Timor, stating in section 1 that 'judicial authority in East Timor shall be exclusively vested in courts that are established by law and composed of judges who are appointed to these courts in accordance with UNTAET Regulation No 1999/3'. 18 Subsequently learn better how to respect and support local ownership, local leadership and a local constituency for reform, while at the same time remaining faithful to United Nations norms and standards.' This quotation captures the tension inherent in the field of transitional justice between the desire to make the process local while requiring consistency and conformity with international norms. 15. UN Doc. S/RES/1272 (1999), para. 
Problems faced by the formal legal system
The formal legal system suffers a maze of difficulties: first, there are problems relating to the implementation of the formal law and, second, there are problems that are more normative in nature.
One of the most obvious obstacles to the implementation of formal law has been the lack of legal expertise. Since 2000, 22 local judges have been appointed for up to four years on a probationary basis. 27 In 2004 these judges were required by Law No 8/2002, as amended by Law No 11/2004, to undergo and pass an evaluation, both written and practical. It was announced on 25 January 2005 that all the local judges had failed the written evaluation, with the result that they were suspended from hearing cases.
28 These problems were exacerbated by the announcement on 25 May 2005 that all the local public prosecutors and defenders had also failed their evaluations.
29
The weakness of East Timor's formal legal system can be traced not only to its relative infancy, seen in the failure of capacity building, but also to its Portuguese colonial heritage and the continuing influence thereof over East Timor's government. Language is a serious problem that impedes real access to state courts, a right which is guaranteed in East Timor's Constitution. 30 Apart from the official languages of Tetum and Portuguese, 19 different languages are spoken in East Timor. 31 For a number of years after UNTAET's arrival, the formal legal system used the official languages, as well as allowing the use of English and Bahasa Indonesia on occasions.
On 27 February 2004, however, the Superior Council of the Judiciary ordered that from the end of 2004 all court documents had to be written in the official languages. 32 This directive effectively prohibits the use in court of documents in Bahasa Indonesia, which is used by 20-40 per cent of the population, mainly younger East Timorese, unlike Portuguese, which is used mainly by the older generation and Judiciary must make a determination of the validity of the appeal and appoint three judges to hear it: JSMP, supra note 20, at 12. Despite this, the President of the Court of Appeal announced that four of the judges would continue to work as judges but that they would be required to attend a two-year training course at the Judicial Training Centre. The four international judges, who were previously assigned 80 per cent of the caseload, presumably now have total responsibility for handling the backlog, which one source reports as having reached 3,000 cases, and will continue to shoulder the bulk of the cases until the judicial training is complete: JSMP, supra note 20, at 13. 29. This leaves one international prosecutor and one international public defender in each district court, as well as a handful of local prosecutors who are yet to sit the evaluation, until such time as more lawyers are trained to become probationary prosecutors and defenders: Security Council, supra note 3, at para 13. These failed evaluations, which have produced some national disappointment, make it clear that 'capacity building' has not succeeded in East Timor's formal justice sector and that the sector is very weak. those in exile during the Indonesian occupation. 33 While Tetum is the most widely spoken language, its usefulness as a court language is undermined by the fact that its lexicon includes few technical legal words. According to one source, the written examination set for the local judges, public prosecutors, and defenders was not written in Bahasa Indonesia, the language in which the majority of their work has so far been conducted, but in Portuguese. 34 Overall it is not surprising that language difficulties have 'weakened public confidence' in the formal legal system. 35 While local court staff are struggling to follow the process, the public has little hope of doing so, boding ill for the rule of law.
Chronic delay has been another associated problem. The maxim 'justice delayed is justice denied' is the commonly held perception among locals of the formal legal system. The view is that the formal legal process takes too long to resolve issues. 36 This perhaps arises from the bureaucracy involved in the formal legal system and the fact that even before the suspension of the local judges, only one of East Timor's four district courts, the Dili court, was functioning properly.
37
The pressure on district courts has meant that priority has been given to hearing criminal cases; 38 thus presumably being dealt with at the local level. While in the circumstances this setting of priorities seems reasonable, it may have the effect of discouraging foreign investment. With regard to cases dealing with offences against women heard in the Dili District Court in 2003, the JSMP found that 'postponements and delays marred the vast majority of these serious proceedings'. 39 In fact, of 148 domestic violence cases reported, 104 of the complaints were withdrawn, partly because of the lengthy delays. 40 Besides delay, there are normative obstacles: cultural beliefs commonly force women to withdraw domestic violence complaints from the formal legal system. This is because perpetrators view the instigation of such complaints in the formal sphere as a cause for divorce, which carries a serious social stigma in East Timor's religious society. Generally speaking, these cultural issues make women reluctant to report domestic violence to the formal sphere and they generally opt to use the local sphere.
41
The government is in the process of attempting to address some of these problems. It is currently drafting four new legal codes; this bundle includes a penal code to replace the Indonesian Penal Code, which contains three specific provisions dealing with domestic violence. 42 The government proposes to pass these codes by decree, thus bypassing the opportunity for real debate in the parliament and in the community as to the appropriate offences to be defined and procedures to be applied under civil and criminal law. At the same time the government is drafting another law on domestic violence, separate from the decree law, to be debated in and approved by parliament. An earlier draft of this law, which focused strongly on educating the public to the effect that domestic violence is a crime, was the subject of much community consultation. 43 However, it has since been superseded by a draft heavily influenced by Portuguese law rather than local needs. 44 The current draft of the proposed 'law against domestic violence' reads more like a policy document than legislation addressing a serious practical problem. The need for two different formal laws on domestic violence is not clear, and it is arguable that normative confusion is obscuring a proper response to this problem. 39 . On average such cases take 274 days to be processed through the formal legal system: JSMP, ' 
LOCAL LAW
There is no evidence that when UNTAET began to operate there was any regulation or policy regarding the role of local law. Possibly this was due to the limited detailed knowledge of the local justice systems and how they function. 45 The result of this initial UN policy vacuum with regard to the role of local law was that a range of approaches was used in relation to local law by various UN staff. For example, some CivPol (International Civilian Police) officers used local law, while others refused to do so, 46 leading predictably to 'a certain degree of confusion, particularly among the East Timorese'. 47 It was not until September 2001 that a workshop was held to discuss the manner in which local law could be used to complement the formal justice system. 48 According to Hohe and Nixon, this interest in local law was largely due to pressure relating to land disputes, and in the following month UNTAET prepared a report on establishing a co-ordinated approach to the issue of local law. 49 At this time it became apparent that local processes could be utilized to advantage.
History of local law
Many experts assert that during the periods of occupation and colonization the formal legal systems never held great sway in East Timor, explaining the relative weakness of the formal legal system today and the continued operation of local law.
50
Portuguese colonial rule began in 1556, 51 but it is argued that it did not have a significant impact on local power structures and systems of law 52 because the Portuguese were primarily interested in trade, the prevention of large-scale conflict, and the collection of taxes. 53 The Portuguese ruled through a system of 'indirect colonial rule', which involved the bestowal of military power on local chiefs who were expected to provide strong loyalty to Portugal and maintain law and order. 54 Very few laws were promulgated for East Timor. 55 Indirect rule allowed local legal systems to continue operating with little outside interference. 56 At the turn of the twentieth century, Portuguese rule became more direct. Berlie states that up until this time 'the local native authorities had considerable judicial power'. 57 The beginning of direct rule, alongside the demise of the Portuguese monarchy with the founding of the Republic of Portugal in 1910, sparked some rebellion among the local chiefs whose loyalty was tied, conceptually at least, to the king of Portugal. After the Second World War, East Timor formally became an 'overseas province' of Portugal rather than a colony. 58 It had nine administrative districts 59 and 'four courts of justice existed in Dili, Bacau, Suai and Oecussi'. 60 What is not clear is whether Portugal set up separate 'native' courts for chiefs to administer 'native' law to the local population, as occurred in colonies ruled by the British and French in parts of colonial Africa.
61
The subsequent imposition of the Indonesian legal system during the occupation (1976-99) had a greater impact on East Timorese society. 62 East Timor was subject to laws adopted by Indonesia's national legislative council, and only civil matters were left to be dealt with at local level. 63 According to one report, during the occupation Indonesia passed a law that 'permitted no local traditional institution to exist apart from those adopted by the national legislative body'. 64 The local population viewed the Indonesian legal system with deep distrust, due to widespread perception of its 53. Hohe and Nixon, supra note 45, at 27. 54. See Berlie, supra note 50, at 145. Geoffrey Hull states that 'Portuguese rule was accepted because, before the mid-nineteenth century at least, there was minimal interference in indigenous affairs, and this allowed the local kings to maintain the social status quo.' G. corruption. 65 The notion of the separation of powers did not apply under Indonesian rule, according to which police were perceived as both lawmakers and law enforcers. More broadly, the concept of the rule of law, as defined above by the UN SecretaryGeneral, was not understood or respected by the government of Suharto, in power in Indonesia for most of the period of its occupation of East Timor.
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For these reasons, locals had no experience or understanding of the rule of law and would rarely access the formal legal system, in particular during Portuguese rule, except when it came to reporting serious cases such as murder. 67 The formal legal system was seen as a last resort. Overall, Berlie sums up that 'The continual influence of traditional law, adat, shows that colonial and indigenous legal and political systems existed in parallel.'
68 Thus the post-colonial legacy was one of two separate legal systems operating in parallel without recognizing each other.
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The period between the popular consultation ballot and the arrival of UNTAET was one of approximately two and a half months, longer in some less accessible rural areas. During this time the local population relied on local law. 70 In addition, they relied on the National Council of Timorese Resistance (CNRT), whose influence continued after UNTAET arrived. 71 This is expressed by the words of one government official: 'In 1999-2000 the legal way was via the CNRT . . . only seldom people went to UNTAET and PKF. If we go to UNTAET, there is a difference in culture . . . there is international laws and not normal local ways'. 72 Even after the CNRT was dissolved in mid-2001, locals and CivPol officers would still approach its former members for assistance with matters of local law. 73 Mearns reports that as late as 2002 some local village heads spoke to the effect that they believed there was 'no law at present', demonstrating that they had little trust or understanding 68. Ibid., at 149. This is confirmed by Taylor, who states that the 'two political systems, the colonial and the indigenous coexisted' but in a 'rather uneasy truce', supra note 51, at 12. Adat is the Indonesian word for the sacred laws or belief systems on which local law is based. 69. While the local system continued informally to serve locals who lived in village structures, particularly in rural areas, the Portuguese legal system predominantly seems to have served the non-East Timorese as well as some urban East Timorese. What is apparent is that local systems of law remained strong and operational, although they could not escape outside influence entirely. 70. According to a priest from the Oecussi district, 'In the villages after September 1999, it was customary law that asserted itself quickly. This was natural and not surprising because -though everything had been destroyedthrough tradition and culture the local law lived on in strength inside people's heads' (November 76 need to be briefly outlined so as to give a sense of how local law differs from the formal legal system. One of the challenges here is that it is generally agreed that there is no single local system of law that applies across all regions of East Timor. Instead there are numerous local systems, and while they share some underlying principles, commonalities should not be assumed.
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Anthropologists and other experts have identified a number of common features, some of which are as follows. First, law is part of a broader social order based on the values of kinship, marriage relations, and the exchange of certain goods. The marriage relationship, for example, is pivotal in local communities as producing a bond between two families, understood as 'houses'. The initial marriage relationship is established through an exchange of values between the two families, symbolized in exchange goods, commonly translated as 'bride price'. 78 This exchange is a central aspect of the local systems of 'value circulation'.
Second, 'wrongdoing' in local East Timorese communities is understood as being a disturbance of the system of 'value circulation'. 79 If an individual commits a crime, it causes an interruption in the flow of value and an imbalance in the sociocosmic system. The threat of someone breaking the social rules is perceived as very serious. For example, if a family member refuses to marry a designated person, this is considered a greater offence to the social value system than an act of domestic violence. Third, local dispute resolution processes generally operate in such a way that matters to be resolved between two individuals of different families are first taken to the elders of the two families. This process may involve the lian nain or dato (different words for 'holder of words') ruling over the proceedings. If this does not succeed, the families may refer the matter to the chefe d'aldeia (the hamlet chief). If this process is not successful then the matter is referred to the chefe do suco (the village chief). Either of these leaders may decide to convene a meeting of a 'council of elders' in the village, which will include the customary leaders. Sometimes the matter may also be referred to a trusted local priest, while the police are generally considered to be the last resort. 81 Local legal systems follow a path of restorative rather than punitive justice. Anthropologist David Mearns explains the difference thus:
[J]ustice is never simply a matter of punishment but rather of compensation for the victim and the victim's family whose honour had been damaged by the crime or offence. Moreover, the acts of individuals as perpetrators have consequences not just for them alone, but also for their families whose shame and dishonour result from any member's crime or misbehaviour.
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Justice and punishment are understood in a collective sense. The debt payment owed by the perpetrator for a crime committed is made in the name of the family as a whole and can be paid by the perpetrator's family. For example, the crime of arson may involve reimbursing the victims' family to the extent that the victim's family is offered the perpetrator's family belongings. 83 Committing a crime is seen as being more than an individual act of transgression; it is seen as a community problem. 84 The debt created by the act must be settled before any form of reconciliation can be found within the community. 85 Reconciliation is seen as 'One of the most important stages following the consensus on a compensation for a crime and the payment or execution of the punishment'.
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A reconciliation ceremony involves the local ritual authorities, as their involvement ensures ancestral participation in a peace agreement, which is considered to be important. The perpetrator, and sometimes also the victim's family, then provides goods for a reconciliation ceremony.
In many local systems the punishment emphasizes the shaming of the perpetrator in order to 'cover the victim's shame'. 87 While detention is an act of shaming in Western legal systems, this form of shaming is not understood as such by the East Timorese. Locals see detention as a period when the perpetrator 'becomes fat', in that they are provided with food and shelter while others must work for these things. This means that the Western path of removing the perpetrator from the scene for the purposes of imprisonment does not produce a resolution at the local level. 88 In sum, local systems of law in East Timor are based on value systems very different from Western legal systems. Violent assault may not be considered to be serious, while, in contrast, theft, for example, is considered to be a serious crime.
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A local form of arbitration is used to deal with disputes, when a chefe listens to the parties before informing them of the required means of reconciliation.
In order to understand the operation of local law and legal pluralism in East Timor in greater depth, it is necessary to consider both the benefits and the drawbacks of local systems of law.
THE BENEFITS AND DRAWBACKS OF LOCAL SYSTEMS OF LAW
The benefits
The main benefits of using the local systems of law are outlined as follows.
Speed and accessibility of local dispute resolution
Without doubt, local dispute mechanisms are more accessible than formal state mechanisms, since each hamlet and village has its own, saving locals in remote areas from having to walk for hours simply to make a complaint. 90 Accessibility to the formal legal system is also hindered by cost: the relatively high cost involved in lodging a civil case 91 means that locals are reluctant, or simply unable to afford, to bring disputes to the formal courts. 92 Formal legal enforcement is an option in theory only for most people and in particular those living in rural and isolated regions.
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In contrast, local systems of law are relatively cost-free 94 and use the language that is locally spoken.
Sensitivity to local context
Unlike the formal legal system, local legal systems reflect the system of circulation of values, discussed above, that exist in local East Timorese societies. For this reason they can be more sensitive to the local context in which the conflict arises and more comprehensible to local people. Swaine says that women opt to use local justice 'because of its basis in their culture and the fact that it is a familiar and known concept'. 
The acceptance of local resolutions and appeasement of customary leaders
Local resolutions are locally accepted, whereas decisions made by formal district courts are not always accepted and understood at the local level. This derives from the fact that 'the "wrong" person might have made the judgment, and that the [formal] process is alien and that the punishment does not deliver the desired result'. 96 Mearns reports that in the Bacau district locals were threatening court staff and witnesses:
It was said that one old man berated the judge for daring to stand there and tell him what to do. His reasoning was that in the traditional system the judge's father had been subordinate to the old man and now his son should also accept his authority. It was said that the young judge was shamed into stunned silence.
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Another reason why formal decisions are not automatically accepted is that locals are being put on trial by the formal legal system 'for acts they never realised were criminal, and before the basic concepts of the new legal system have even begun to permeate the social fabric'. 98 The act of removing a case from the local to the formal level may insult the holders of local law. 99 Given the close-knit nature of East Timorese village society, it is important to involve local ritual leaders in the decision-making process, otherwise they may invoke the supernatural to support their position. 
The promotion of badame
Local legal systems aim to promote badame (literally, 'forgiveness' or 'reconciliation') between the parties so that the tension is alleviated and the conflict is less likely to continue in the future. Once the decision is made, the sentence is put to the offender, who then enters a dialogue with the victim as to whether it is appropriate. Agreement must be reached between both parties and during this process the means of each party is considered. 4.2. The drawbacks of using the local systems of law As well as the many benefits of the local legal systems there are also a number of drawbacks.
Inconsistency of outcomes, openness to abuse, and enforcement problems
The outcomes are inconsistent because the laws applied are unwritten, they vary between regions and are 'subject to the different personalities involved and their own 96. Hohe and Nixon, supra note 45, at 64. 97. Mearns, supra note 7, at 50. 98. Hohe and Nixon, supra note 45, at 65. 99. Swaine, supra note 81, at 2. Swaine states that the right to appeal does exist in some form but that women are reluctant to use it for fear of retribution by local law-holders (at 2). Furthermore, she questions the transparency of these appeal systems (at 33). 100. Mearns, supra note 7, at 44. interpretations of how justice should be administered'. 102 This presents a problem for establishing the rule of law which requires a degree of consistency and certainty.
The unwritten and arbitrary nature of local laws lacks transparency and allows wide scope for the potential for bias, bribery, 103 and other abuses. 104 Given the lack of regulation and supervision of such bodies, there are no safeguards protecting against such abuses.
In addition, local legal systems have few tools to enforce decisions. This is demonstrated most clearly in cases of domestic violence where an agreement is reached between the parties that the perpetrator will compensate the victim's family but the perpetrator fails to do so. 
Practices falling below international human rights standards
The main opposition to the use of local legal systems derives from the concern that some of its practices are below international human rights standards, in particular with regard to their impact on women's rights. This issue is elaborated on below.
The counter-argument is to the effect that these standards are not culturally relevant or applicable to East Timorese people. Resistance to the imposition of these standards has dismissed them as a 'new form of colonialism' imposed by the UN. Some UN values are perceived as alien and remote to the East Timorese value system. For example, one local lawyer stated of UNTAET,
The UN have a mandate to provide stability, but they should not just impose these human rights laws from New York and Geneva. People felt strange having these laws imposed. The UN should have consulted with the communities to ask the leaders what ideas they had about implementing UN laws.
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This stereotypical understanding of the UN's intervention underlines the importance of ensuring that communication channels with the local population are effectively set up to highlight the significant commonalities shared by international human rights law and local law.
Disadvantages for women
The main disadvantages arising from the local legal system for women are as follows.
Participation. As users, women's level of participation in local legal systems is 'minimal and often superficial'. 107 Many local belief systems hold that women do 102. Swaine, supra note 81, at 19. 103. Xanana Gusm˜ao states that 'bonuses are a reality and the balance of justice may weigh in favour of those who pay more . . . Once the problem is resolved, it is also common for the winning party to give a monetary reward to the agents of justice'. Supra note 101. 104. The system may also be open to abuse by some participants. According to Swaine, barlaque (bride price) is sometimes argued by husbands in family disputes as a justification for their actions and as a reason why the wife's family should not be involved in the hearing. Supra note 81, at 60. 105. Aisling Swaine comments that 'Local justice has little power to enforce its ruling, whether that is in regard to the compensation payment or the prevention of further violence. Men are not forced to take responsibility for their violent acts.' Supra note 81, at 2. Swaine quotes the comments of a local Ainaro woman: 'I don't like Adat because up until this time he [her husband] was beating me and it didn't stop until the police got involved': at 62. 106. Quoted by Hohe and Nixon, supra note 45, at 57. See also Mearns, supra note 7, at 50. 107. Swaine, supra note 81, at 2. not possess, and never have possessed, power in the local sphere to be decision makers.
108 These common local beliefs curtail the possibility of women's equal participation in local legal systems as both participants and holders of the law.
Compensation and other problems relating to gender-based crimes. The approach of East Timorese local law to sexual crimes and gender-based crimes does not meet international standards in a number of ways. First, the crime of rape is not fully conceptualized. There is little distinction between rape and adultery. Moreover, local legal systems often require the perpetrator to marry the victim or to pay compensation. The case of a man reneging on his promise to marry a woman after consensual sexual intercourse is considered by local authorities to be more serious than that of a violent rape.
109 Local belief systems hold that such offences are a disturbance to the flow of values which thus need to be restored through the act of compensation. For example, when victims of rape and domestic violence take their case to their local legal systems, a form of compensation might be agreed on. The problem is that this compensation is made to the family of the woman and not to the victim herself. As Hohe and Nixon comment, 'the compensation negotiations associated with the resolution of rape (and adultery) cases make the crime itself appear like a property offence and women appear as cattle'.
110 With regard to domestic violence, compensation paid by a husband is also problematic, since it effectively penalizes the woman, whose economic means, based on her husband's, are thereby decreased.
Bias against women. Women face bias in engaging with local law. Swaine states that a woman 'who presents a complaint of violence to a local justice hearing cannot be guaranteed that "justice" in the true sense of the word will be delivered'.
111 Local biases and cultural beliefs regarding women's status in society often inform rulings at the local level. For example, the local legal systems are seen 'to often blame women for the cases of [domestic] violence presented'. 112 Generally women victims and offenders feel that their needs and input into the process are ignored. 113 These drawbacks of local law are serious in that they imperil the establishment of the rule of law in East Timor. The next question relates to the status given to local law by East Timor's Constitution 114 and the position it confers on the rule of law. This subsection gives recognition to local norms and customs; arguably it intends to direct the courts (presumably 'the State' includes state courts) to have regard to local 'customary' law. But the subsection is ambiguous in that it does not appear to go so far as to specify that courts are to apply them as being part of the body of East Timor's formal law. In the absence of a less ambiguous constitutional provision, such as that in South Africa's Constitution, 117 East Timor's government needs to enact legislation clarifying the relationship between the two systems of law and setting out some judicial guidelines so as to remedy the present confusion in East Timor's courts as to whether and when local law can be used. For example, the courts have been grappling in an ad hoc fashion with the questions as to whether local law can be legitimately used as a criminal law defence, as a ground for dismissing a case, to mitigate a sentence, or in sentencing generally. 118 customary law a rank in the hierarchy of laws, others have left this question somewhat vague. The Tongan Constitution of 1875 makes no express mention of custom, but in all other Pacific states the written law expressly provides for customary law to be used in relation to land disputes. In the Solomon Islands, Samoa, Tuvalu, Kiribati, Nauru, and Vanuatu, written law provides for the broader application of customary law. See, e.g., the Constitution of the Solomon Islands, S. 76 and sched. 3, para. 3(1), which states that 'subject to this paragraph, customary law shall have effect as part of the law of Solomon Islands'. Para. 3(2) states that para. 3(1) 'shall not apply in respect of any customary law that is, and to the extent that it is, inconsistent with the Constitution or an Act of Parliament'. Art. III (1) 
5.
The law may institutionalise means and ways for the non-jurisdictional resolution of disputes. Para. 5 sits strangely in this section; one interpretation is that it is an opening to allow a formal engagement with local systems of dispute resolution which are clearly beyond the present jurisdiction of the formal court system. 117. S. 211(3) of South Africa's 1996 Constitution provides: 'The courts must apply customary law when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law.' This recognition is reiterated in S. 39 of the constitution which deals with the interpretation of the Bill of Rights. According to Article 2(4) of East Timor's Constitution, local norms and customs must 'not [be] contrary to the Constitution'. This means that they are subject to the extensive bill of rights entrenched in East Timor's Constitution, 119 as well as to international conventions, such as core human rights treaties, which are given special status by Article 9(3) of the Constitution:
3. All rules that are contrary to the provisions of international conventions, treaties and agreements applied in the internal legal system of East Timor shall be invalid.
East Timor has acceded to a number of international conventions. For example, in 2003, a year after independence, it acceded to almost all the core UN human rights conventions: the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of Discrimination against Women, the Convention against Torture, and the Convention on the Rights of the Child. 120 Article 9(2) provides that the act of accession to an international treaty transforms it into state law:
2. Rules provided for in international conventions, treaties and agreements shall apply in the internal legal system of East Timor following their approval, ratification or accession by the respective competent organs and after publication in the official gazette.
This means that local law would need to be consistent with the above international human rights conventions. More generally, the 'objectives of the state' are outlined in Article 6. One of these objectives is: The rule of law is not defined in the Constitution, although some of the elements of the Secretary-General's definition can be made out. For example, Articles 119-22 guarantee the independence of the judiciary and the courts' duty to uphold the Constitution and its principles, while Article 69 guarantees the separation of powers. Furthermore, the Constitution explicitly protects fundamental values such as equality and gives the judiciary guardianship over these values.
To sum up, East Timor's Constitution has not given local law a formal position in the state legal system. Some form of explicit legislative recognition is necessary 119. East Timor's Constitution has special sections regarding the rights of women, children, youth, the elderly, disabled citizens and the diaspora (Arts. 17-22). It guarantees an extensive list of civil and political rights (Arts. 29-49) and social, economic, and cultural rights and duties (Arts. 50-61). Note, however, that the enforcement provisions for these rights are not particularly strong. Under Art. 27, the independent office of the Ombudsman only has the power 'to examine and seek to settle citizens' complaints against public bodies, certify the conformity of the acts with the law, prevent and initiate the process to remedy injustices'. 120. Except for the ICCPR, supra note 16, accession to these international treaties took place on 16 in order to give the courts clearer guidelines as to the legitimate use of local law. However, if local law were to be given recognition, it would need to be compatible with East Timor's constitutionally entrenched bill of rights, the international human rights treaties that have been acceded to and East Timor's constitutional objectives based on the rule of law.
THE FUTURE ROLE OF LOCAL LEGAL SYSTEMS
The current unrecognized position of local law is clearly the source of many of the drawbacks of local law, such as the degree of potential bias, because this law operates without a sufficiently strong system of checks. Arguably, however, the advantages of engaging with local legal systems outweigh the problems in using local law, because without this engagement state law risks losing relevance and legitimacy in the eyes of the local population. The question is whether official recognition of local lawclassic legal pluralism -can remedy local law's drawbacks. In this section I map out the views of some local experts and government figures, followed by various views from some 'outside' experts who have conducted studies into this question.
Some local views
Public opinions
Generally, local law in some form appears to garner popular support in East Timor. Interviews with locals conducted by Swaine in three districts in East Timor on the question of the status of local law produced heated discussion, with all participants asserting that 'if local justice was abolished as a method for resolving community disputes, they would lose a way of life and culture -and would have nothing to pass on to future generations'. 121 The female participants shared this view, but also expressed strong support for a combination of the two systems. 122 Local impetus clearly exists for local law to be harnessed by state law in some form so as to give the local population some feeling of ownership over, and connection with, the applicable law and its values. This is seen in the following comment made by an East Timorese lawyer:
If people are to own the law, even in a transitional context, then they must feel that it recognizes their own customs. It makes sense to put customary law together with state law . . . UNTAET adopted Indonesian laws and this did not come from the people. It was top down. 123 The question of how practically to 'put customary law together with state law' is the real issue.
Some local activists and women's groups have been involved in organizing local education campaigns in the villages on issues such as rape, domestic violence, and marriage.
124 Their efforts lie in calling for specific changes and modifications to local These actions make it clear that some women's groups do not regard formal law as a panacea; instead they consider a modified form of local law as an ongoing and viable means of community dispute resolution. Another important local initiative to modify local law, spearheaded by the Peace and Democracy Foundation, has been the establishing of a mediation model, 'based on the existing culture' of East Timor, for civil cases, a sphere neglected by the formal system. 126 Given that East Timor has many models of dispute resolution, the idea is that the mediation model could become the 'one common model to be used in all communities'. 127 The aim of the proposed model is to improve local dispute resolution and 'correct the problems with the customary practice' by implementing an alternative mechanism that is 'more transparent' and 'can reduce discrimination' suffered by women and young people in the local legal sphere. 128 The model prefers mediation to the system of arbitration most commonly used at the local level because it allows the parties to the conflict to find a solution to their problem with the assistance of a mediation team made up of customary leaders, as well as representatives of women, youth, and religion.
This model, currently at its pilot stage, has the potential to complement formal law in civil matters, thereby reducing the pressure on district courts. 129 The merit of the model is that it seeks to integrate mediation principles with the positive aspects of local customary dispute resolution, so that local leaders will continue to be involved in the process of resolving local disputes but will no longer have the power to decide the matter. The ever evolving nature of local law suggests that these principles of mediation and broader representation could be accommodated into the local system as long as there is sufficient local will. If this will were found, the next step would be for the government to recognize the system formally through legislation. For traditional justice to gain greater credibility it is necessary to reorganize its components; this will enable these 'courts' to truly serve the communities and continue to be open and accessible to the general public at a greater level.
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In his view there is a 'crying need to establish the judicial system based on the sucos (villages) so that local government bodies, including the police, may intervene and avoid disputes within the community'. 133 However, he seems uncertain as to how state legislation can bring about an engagement between the two systems, as he sees an 'enormous gap, which is often difficult to bridge, between drafting the law and the still traditional perception of the majority of the population'. 
Some outsider views
Mearns advocates that East Timor build on its vibrant local legal systems rather than eliminate them in the name of progress. 135 He believes that a process of formally incorporating local systems will allow monitoring so that these systems become better sources of stability and means of maintaining the peace. 136 He asserts, 'The future lies in a coalition rather than a confrontation between existing village-based systems and the new law of an independent Timor Loro Sa'e [the Tetum version of Timor-Leste]'. 137 The word 'coalition' may mean that the local system could remain a separate entity within this formal system, operating complementarily in parallel with the national system. Two other experts, Tanje Hohe, a political scientist, and Rod Nixon, an anthropologist, argue that a parallel system will not be beneficial to East Timor. They assert that it will not work, as having 'two different ways of doing things is unlikely to promote social stability' and stability is essential for a post-conflict society such as East Timor. Instead, they recommend that 'some features of customary law should be integrated into written law', and they make some specific suggestions.
138
Possibly they are referring to those government ministers who were part of the diaspora of East Timorese in exile in countries such as Portugal, Australia, and Mozambique and who are perceived by some as being removed from, and hence uninterested in, the local order and its positive aspects. One of those ostensibly not in this group is the Foreign Affairs Minister, Jose Ramos Horta, who has thrown his support behind the Peace and Democracy Foundation's mediation model. 132. Gusm˜ao, supra note 101. 133. Ibid. 134. Ibid. 135. Mearns, supra note 7, at 55. 136. Ibid. 137. Ibid. (emphasis added). 138. Hohe and Nixon, supra note 45, at 68 (emphasis added). They appear to be advocating a 'selective interference principle' which focuses on a limited range of modifications to local practices. For example, they argue that the formal justice system should be used only for serious crimes. In their view, only this 'integrated' approach can realistically meet with success given East Timor's currently limited resources and capacity. They state that 'only those features of the local system that contradict international standards of human rights should be abolished', as above.
Swaine's report for the International Rescue Committee examines the current parallel relationship between the two systems and notes that it is presently 'quite strained', because both systems are failing adequately to deal with certain issues such as gender-based violence. 139 In her view, the parallel system 'has caused much confusion for women users who are caught in the interface between the two systems and for the administrators of local justice and police themselves who are not sure where the line between the two processes is'. 140 Where complainants have the choice of two different systems and they take a matter to one system, the problem is that that system refers the matter to the other system, thus confusing complainants and failing to meet their needs. However, Swaine acknowledges that at times the two systems can operate usefully side by side. For example, she observes, 'A combination of the two systems were seen [by domestic violence victims] to be most forceful'; while 'Police were seen to have more force and capacity to scare husbands into stopping their actions', the local system has the 'advantage of cultural and accepted methods of dealing with problems'. 141 This ensures that 'processes were fair and delivered what they wanted -justice for the act of violence and for that violence to stop'.
142 Thus a parallel system can assist women in accessing justice in some circumstances.
Swaine advocates a 'formal engagement' between the two systems. She believes that the local legal authorities are 'open to and desire a formalization of the relationship between the two systems so that local justice can become more forceful and respected by community members'. 143 The advantage of a formal engagement is that it would enable 'the debilitating cultural practices within local justice to be addressed and changes which need to take place facilitated in a way that is inclusive and supportive of all stakeholders'. 144 But she warns, like Gusm˜ao, that these changes may be complex and take a long time.
There is some opposition to the use of local law by some outside human rights workers who argue for its abolition, citing the drawbacks identified above. Opponents argue that official state entities such as the police should not be involved with local legal systems in any manner, as this will legitimate these systems and condone their practices which conflict with international human rights standards. 145 
FUTURE PATHS
The general consensus is that the current state of legal pluralism is not working as it is placing strain on both systems and causing confusion for locals. There is agreement on the need to 'put customary law together with state law', as well as on the view that local law requires some modifications. Exactly how these processes should be carried out is controversial. The reports of the outside experts appear to align themselves with two different paths for state law pluralism. One is an integrated system whereby substantive local law and state law are unified into a single legal code. 146 The alternative path is for parallel systems to continue to operate but on a formal basis, linked at the apex through a single integrated appeal court.
147 Both paths pose various challenges.
Path 1: an integrated system
Hohe and Nixon's argument for a partly integrated system is at first impression a persuasive one, since it seems to promise a neat solution of a predominantly single, unified law and centres on the need for stability in an unstable transitional state. It advocates the integration of some local law into written law, which would presumably involve a degree of codification. The benefits of codification lie in the fact that it ensures greater certainty and consistency, important elements of the rule of law.
However, the experience of other states that have attempted such integration points to this being a challenging and also potentially dangerous path. First, it would be an expensive and time-consuming anthropological task to collate the diverse local laws, to translate them into written form and to identify and distil sufficient common strands and principles among them. Second, potential danger lies in the fact that the act of writing down customary law may lead to distortion. This is illustrated by a recent case in the South African Constitutional Court, Bhe and Others v. The Magistrate, Khayelitsha and Others, 148 where the court held that customary law in South Africa has been 'distorted' by its codification in legislation. The case concerned the constitutionality of the customary rule of male primogeniture written into the Black Administration Act 38 of 1927. Writing for the majority, Langa DCJ articulated some of the problems produced by codification:
The rules of succession in customary law have not been given the space to adapt and to keep pace with changing social conditions and values. One reason for this is the fact that they were captured in legislation, in textbooks, in the writings of experts and in court decisions without allowing for the dynamism of customary law in the face of changing circumstances. Instead, they have over time become increasingly out of step with the real values and circumstances of the societies they are meant to serve and particularly the people who live in urban areas.
149
Of particular concern has been the fact that this distortion in the South African context has emphasized the patriarchal features of African customary laws and minimized their communitarian features. and 'official customary law' and that 'official customary law as it exists in the textbooks and in the Act is generally a poor reflection, if not a distortion, of the true customary law': paras. 86-7. 150. Ibid., para. 89.
If such a codification project were undertaken in East Timor, it is important that in the pre-codification stages such law be scrutinized so as to ensure that only customary law that is consistent with human rights standards is recognized. Otherwise gender inequalities extant in local law will become deepened and ingrained. While statute law is obviously anything but exempt from amendment, the written articulation of local legal practices will have the effect of placing the initial code as the original reflection of local norms, thus freezing and ossifying them in the minds of the local population. This would rob customary law of its most positive attribute: its dynamic ability to evolve and to recognize changes taking place.
Path 2: a dual system
It is possible that Mearns's suggestion of a dual system is the more sound option for a number of reasons.
151 First, this option would preserve the dynamic nature of local law. Second, it could complement state district courts by relieving congestion in state courts and easing the burden on defendants, complainants, and witnesses of travelling long distances to the nearest district court. There is the danger, of course, that it can lead to the perception that one system is inferior to the other. One commentator, Brown, states generally that 'customary law is not equipped to compete with the monolithic strength of introduced law systems and will be the inevitable loser in any circumstances where there is a choice between the systems'.
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This analysis does not appear to fit transitional countries such as East Timor, where the state legal system collapsed after the ballot and is hence relatively weak in contrast to local 'customary' law. In these transitional situations the relationship between the systems has greater potential to be complementary and symbiotic.
On the structural issues involved in a dual system, South Africa's contemporary experience is a useful starting point. South Africa's parliament is currently in the process of debating a bill on customary courts which would formally recognize and establish a hierarchy of customary courts, from a 'headman's court' to a 'chief's court'. As in East Timor, dispute resolution in rural South Africa generally starts at the family level and if a resolution is not found, the dispute will be taken to a 'headman's court' to be resolved. Through recognition of the headman's court, the bill proposes to recognize local dispute resolution. The bill also proposes the appointment of a registrar to supervise and guide the customary court system as well as a right to appeal either to a higher customary court or to the state court system. Litigants are permitted to opt out of the jurisdiction of customary courts, even after proceedings have begun. A monetary cap has been recommended for all matters in customary courts. Brown argues that those who advocate dual systems have a conservative agenda, and he asserts that the consequence of such a system can be a form of legal apartheid. It is undeniable that in the past dual systems were set up by colonial administrators with conservative agendas so as to impose control through indirect rule. Possibly this consequence is more likely in a state with separate racial or ethnic groups as in South Africa. In East Timor the worst outcome would be a division between the rural and urban populations. Note that Brown's article is useful in giving an insight into some of the problems encountered by customary law when two systems are integrated into a unified system. 152. Ibid.
Supervision and conformity with constitutional principles
The effect of formally bringing local 'courts' into state supervision is that they must operate in conformity with state law, both constitutional law and legislation. In this sense the extensive bill of rights entrenched in East Timor's Constitution is relevant. 153 For example, Article 16 protects against discrimination and guarantees equality before the law, while Article 17 provides that men and women have equal rights and duties. Furthermore, democracy and the rule of law are emphasized in the Constitution as two of its 'fundamental principles'.
154 Local 'courts' would need to promote these values. The courts' role would also be to balance the competing claims of constitutionally entrenched international human rights norms and the preservation of local norms and customs that are connected with local cultural identity and also protected in the Constitution.
155
It would be the duty of an official, akin to the South African model's registrar, to ensure the promotion of constitutional values by local 'courts' as well as, more generally, the consistency of court outcomes from region to region. The Peace and Democracy Foundation's proposed local mediation model includes an element of supervision, as it requires that all agreements be signed by the parties and can be registered with the district court. In addition, the suco chief must prepare a monthly report of all matters mediated. Parties have the option of taking their matter from the course of mediation to the courts. Of course, where particular customs are clearly inconsistent with constitutional values, the legislature should take the responsibility for modifying or abolishing these customs through legislation after local consultation, rather than leave them to be appealed through the court systems. The Office of the Ombudsman for Human Rights and Justice ('Provedor') 156 could assist the parliament in this function by setting out which local laws are plainly inconsistent with East Timor's human rights obligations.
Composition
The composition of local 'courts' in a dual legal system is an important issue. This process must be driven by the constitutional values of democracy, non-discrimination, and equality. The definition of the rule of law offered by the UN Secretary-General includes consideration of 'participation in decision making', which can be read to encompass legal decision-making. 157 a body which is expected to 'solve' 'specific problems' in the community. 158 The possible precursor to this was the Community Empowerment and Local Governance Project (CEP), an UNTAET programme set up in 2000, which went further by establishing village councils composed of an equal number of men and women democratically elected for the purpose of disbursing funds for local development. 159 Unlike CEP, however, it is unlikely that women will make up half of the membership of a suco council because apart from the suco chief, a male youth, and an 'elder', the remaining seats on the council are to be taken up by the chiefs of all villages making up the suco, who are generally male and on average number about six per suco. 160 The challenge here is ensuring that law propels cultural change and making women's membership count. There are a number of hurdles. First, local chiefs may oppose women's participation in local 'courts', as many local belief systems in East Timor hold that women do not possess decision-making power in the local sphere. 161 Ospina and Hohe state, 'Traditionally, in East Timorese societies the decision-making process is the domain of the senior male of the existing social groups within the hamlets. Rural women are not supposed to be outspoken and to take the floor in public meetings.'
162 They relate the experiences of the CEP, where women's participation and contribution was limited despite their making up half the membership. In their analysis, women were preventing from taking a more active role due to structural constraints -'the demands of their traditional role in society' as well as 'the lack of transportation and training'. 163 They observed that female members of the council 'seemed to be sidelined . . . in interviews with male council members they would not make any comments, unless directly asked'. 164 Despite this hurdle, a representative council that assists the chief in local decision making is preferable to the path chosen by some Pacific Islands states such as Western Samoa, where statute law has confirmed the traditional authority of village chiefs and matais (chiefly heads of families) to exercise local 'customary' law without incorporating any element of representativeness. 165 The path taken by Western Samoa operates to engrain patriarchal values by reinforcing the status quo. The problem is articulated by a group of Fijian women thus: 'tradition, culture and custom in the main is defined by men, not women -therefore there is a conflict about whose custom is being applied, especially given that custom is largely unwritten'.
166
A representative council may avoid this particular problem as long as decisions are taken collectively by consensus or majority vote. Women's participation, however minimal, will allow for some contestation of patriarchal norms in local law, while in the long term it may make women's authority more acceptable and legitimate and give women more skills and confidence for the future. 167 Second, local belief systems variously hold that appointment to primary positions of lawmaking is only by descent. 168 The hierarchically ordered nature of East Timorese society means that democracy is not a familiar norm. It will take many years and manifold programmes for such international norms to become adapted into the local cosmic order by the East Timorese, particularly those living in rural areas. 
Jurisdiction
The dual option presents the question of jurisdiction. Jurisdiction should be based on criteria such as residence and proximity as well as the nature of the offence. Generally the criminal jurisdiction of local decision-making bodies in East Timor should be limited to deal with minor offences. 170 The question of jurisdiction is fraught when it comes to domestic violence, 171 Only the ritual authorities have the knowledge about the descent line and oaths that were taken in the past, hence they have the capacity to choose a political ruler that is also sanctioned by the ancestors. People are often scared if a ruler does not conform to this system, as this can mean misfortune for the whole community caused by angry ancestral powers.
169. According to Ospina and Hohe, 'The majority of the population at the local level perceive that power holders have to descend from the family sanctioned by the supernatural power of the ancestors. Therefore, the idea of a local democratically elected "development agency" for approximately 30 per cent of all reported offences. 172 It is through the contested issue of domestic violence that legal pluralism most concretely affects women, as demonstrated by Swaine's findings above that victims are currently having to choose between the two systems and are having difficulties accessing either, due largely to poor police training. 173 Much of the difficulty in this area relates to the general cultural confusion regarding the nature of the offence of domestic violence. Domestic violence has marked East Timorese society for centuries, but it was not considered a criminal offence in East Timor until recently, in the form of an oblique articulation in the Indonesian Penal Code which has not been widely understood and was rarely, if ever, prosecuted during the Indonesian occupation. 174 Local legal systems have addressed domestic violence more as part of the fabric of social relations than as an offence. A recent survey of citizen awareness regarding law and justice in East Timor found that while over 70 per cent of East Timorese participants favoured the formal court system to hear rape charges, the view on cases of domestic violence was more equivocal, with 56 per cent favouring the local system over the formal system, even if the woman is seriously injured. 175 Local non-governmental organizations (NGOs) generally appear to be against using local law or alternative dispute resolution for domestic violence because it undermines public awareness of the wrongdoing as a criminal offence and also because the man is invariably favoured by local law. 176 Nevertheless, some women's organizations such as Fokupers offer the option of mediation to women victims with the view that it should be left to the victim to choose which mechanism she prefers, given the high risk of divorce and social stigma threatened by taking the matter to the formal legal system.
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The current practice of being able to access either system, as pointed out by Swaine above, means that local women in East Timor can get some leverage out of having a choice between the two systems. Is it necessary for the decision to be an 'either-or' one? Where the injury is not serious, it may be best in my view to give women in East Timor the option to use either as long they are fully informed of the implications of their choice. It is vital that it is the victims who make this choice rather than the police, and that their decision is respected by the chosen system. 178 This option will ensure that victims can choose between a system that garners considerable local respect and a system that offers greater enforcement powers, depending on the circumstances. Importantly, parties to local dispute resolution should be given the ability to opt out of the local jurisdiction and into the courts, even if proceedings have begun.
CONCLUSION
While attempts to balance international and local norms have met with varied success in Africa and the Pacific region, it is apparent that systematic educational programmes are required to assist communities and customary law in the process of adapting to ideas of constitutionalism, democracy, and equality. 179 Without such programmes, international norms may be close to meaningless at the local level.
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This is made clear by Bennett, who, speaking in relation to the African context, states, It is necessary to remember that for many people the Constitution is an alien transplant, and without advance publicity, careful education and a serious attempt to make legal forums more accessible, people at whom the fundamental rights were aimed will be in no position to act on them. 182 The government of East Timor has an opportunity to remedy 178. Note that the previous draft law on Domestic Violence explicitly removed police discretion to refer domestic violence cases to traditional leaders: see supra note 42, Section 9(9). 179. On the success of the balancing of such norms, see generally K. Brown and J. C. Care, 'Conflict in Melanesia:
Customary Law and the Rights of Women', (1998) 24 Commonwealth Law Bulletin 1334. See also their conclusion regarding systematic programmes, at 1351. On the short-term success of educational programmes in East Timor, Swaine comments: 'inherent cultural practices, beliefs and norms are so powerful that even with education in the era since Independence, standards of human rights and other modern concepts are both misunderstood and completely lost due to the massive gap between these concepts and the realities on the ground'. Supra note 81, at 14. 180. This is outlined by Xanana Gusm˜ao in his 2001 New Year's speech to the nation: What seems to be absurd is that we absorb standards [such as democracy and equality] just to pretend we look like a democratic society and please our masters of independence. What concerns me is the non-critical absorption of (universal) standards . . . this situation of low community awareness and understanding of constitutional values and principles through the implementation of educational programmes when the Constitution is reviewed by the National Parliament in 2008. 183 The role of East Timor's highest court is to set the standard of the rule of law appropriately so as to ensure that all lawmakers and those who work in the justice sector respect the Constitution and its values. Moreover, East Timor's lawmakers must ensure that the public can readily access and understand the formal legal process and the applicable law.
This paper has used East Timor as a case study in order to point out the manifold dangers in the operation of some forms of legal pluralism in post-conflict countries with weak state legal systems. It may be useful in assisting countries such as Afghanistan, where local law councils (known as jirgas or shuras) are strong but the state system and its constitutional norms are frail. 184 In these situations, the power of local leaders must be monitored to protect against bias and discrimination and to ensure restraint. The rule of law is deficient when there is confusion within communities as to the applicable law due to inconsistencies between local law and the formal legal system. Nevertheless, legal pluralism itself is important because without local legal systems, the weak state legal system in these countries will be overwhelmed and hence undermined. Classic legal pluralism is more capable of serving the rule of law because it provides for the monitoring of local courts and local law, a process that should ensure that women get better access to, and treatment by, the justice system as a whole. However, this process of harnessing local law in some form should not be allowed to rob it of its dynamic and accessible nature.
It is clear, however, that classic legal pluralism will only succeed in serving the rule of law if some modifications are made to both the procedures and the substantive content of local law. Procedurally, local law in East Timor needs to be properly enforced, less arbitrary, and administered more impartially; substantively, local law, under the ultimate supervision of East Timor's highest court, must be reconciled with fundamental norms such as human dignity and equality which permeate East Timor's Constitution. At the same time, attention must also be given to formal law to ensure that it is not detrimental to the rule of law: it must become easier to access, and more clear and comprehensible so that all persons can understand it. Perhaps East Timor's current state legal system could be 'localized' by embracing some aspects that are central to local law, such as the process of consulting with the families of the victim and perpetrator as well as the village council in the determination of punishment. In effect this paper advocates a view of the rule of law such as that offered by the UN Secretary-General. This definition is arguably a maximalist view 186 because it goes beyond procedural requirements such as public promulgation of laws and the avoidance of arbitrariness, the mainstays of a minimalist position, 187 to assert that the rule of law also requires that laws be 'consistent' with international human rights norms and standards. 188 This position requires an element of scrutiny of the substantive content of the laws being applied and enforced. In East Timor, both the procedures and content of local law must be carefully scrutinized in order to observe the rule of law.
The maximalist position is, however, an ambitious one that carries the risk of failure, which explains why the international community often rejects this path in its assistance to transitional countries. In her study of low-income post-conflict transitional countries, Beyond Retribution, Rama Mani points out that a minimalist position is undoubtedly easier for the international community, as it requires little sensitivity to local cultural norms, and leaves such substantive issues for the national government to determine.
189 She advocates the 'maximalist' position because in her view the minimalist position is a form of lowering of standards which fails to safeguard fundamental values. She asserts that international programmes need to assist transitional governments to strive for the maximalist position, and, indeed, doubts whether the international community can repudiate its responsibility in this area.
190 This is true in the case of East Timor, where the international community, under the banner of the United Nations, assumed significant responsibility for enabling the independence process and initiating rule-of-law programmes. Indeed, UNTAET's administration required that East Timor comply with the core human rights treaties during its administration, thus showing an intention to monitor the substantive content of East Timor's laws. For this reason, the international community has the responsibility to assist East Timor in striving for a maximalist view of the rule of law.
One of the problems often suffered by transitional states, according to Mani, is the lack of local pressure and resources to focus sufficiently on important questions such as that of legal pluralism so as to take all factors into account. 191 Principle (1985) . 189. Mani, supra note 186, at 77. Speaking generally, Mani warns that the international community should not follow this route as 'A host of dangers might flow from this relinquishing of responsibility for the substantive content of the rule of law.' For example, she questions whether governments, left to their own devices, 'have the necessary political will to put in place a "maximalist" rule of law that is appropriate to the needs and aspirations of its society, and cognizant of its cultural realities and traditions': ibid., at 78. 190. Ibid., at 80. 191. Ibid. international pressure, there is a risk that government efforts will 'unwittingly reinforc[e] iniquitous practices or undesirable power authorities, out of deference to local customs, culture and leaders'. 192 The challenge, then, is for the international community to assist post-conflict states such as East Timor in terms of offering resources and providing expertise with regard to comparative studies, so that East Timor can find a path to engaging with local law that preserves stability while addressing procedural and substantive problems with local law. Exactly how this engagement between the two legal systems shapes is a matter for local consultation and decision-making. The government must not attempt to bypass real community debate on these important questions.
To conclude, any engagement between local law and state law in East Timor will necessarily involve the process of reconciling constitutional and local norms. This challenging but essential process can be labelled 'legal vernacularization', because adaptation and transformation is a two-way process. 193 While pragmatism requires that the post-conflict countries harness local law into their legal framework, at the same time the local sphere must be encouraged to promote, absorb, and adapt constitutional norms such as equality so as to make these norms local and meaningful.
